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The right to strike and lockout as a 
perspective of the labour unions’ freedom:
The main aim of the labour unions- association 
of workers in a particular trade, industry, or com-
pany- is to ensure improvements in pay, benefits, 
working conditions, or social and political status 
through collective action.1 The freedom of form-
ing labour unions was established during the in-
dustrialization era as special freedom in order to 
serve the interests of the particular professional 
class. The core of the labour unions’ freedom is 
the organization-establishment of labour unions. 
Both the creation and being a member of a labour 
union is an enshrined right in the context of each 
legal order for either the employees or the employ-
ers in regards to a number of conditions or specific 
circumstances.2 A great tool in the hands of the la-
bour unions is the right to strike.3 
The right to strike is enshrined for everyone, 
both employees and employers. More specifically, 
the equivalent type of work stoppage for employ-
1 https://www.britannica.com/topic/trade-
union
2 D.Zerdelis, Collective Employment Law, Sak-
oullas, 2017, p. 3 
3 D.Zerdelis, Collective Employment Law, Sak-
oullas, 2017, p.16
ers is internationally known as ‘Lockout’, a mean of 
protection of the employers’ interests. According 
to the International Labour Organization’s defini-
tion : ‘A lockout is a total or partial temporary closure 
of one or more places of employment, or the hinder-
ing of the normal work activities of employees, by one 
or more employers with a view to enforcing or resist-
ing demands or expressing grievances, or supporting 
other employers in their demands or grievances.’4
The different forms of the right to lock out: 
Lockout takes place in the following two forms: 
the offensive one and the defensive one. The of-
fensive lockout is characterized as such in the con-
text of a collective dispute or when negotiations 
reach deadlock. In the latter case, the employer 
seeks more drastic solutions such as the imposi-
tion of a lockout on the workers in order to press 
them to accept his claims rather than waiting for 
collective bargaining to take place. In result, the of-
4 International Labour Office, Resolution 
concerning statistics of strikes, lockouts and other 
action due to labour stoppages, adopted by the 
Fifteenth International Conference of Labour 
Statisticians (January 1993). Available at: http://
www.ilo.org/public/english/bureau/stat/list.htm. 
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fensive lockout occurs before the strike.5 In prac-
tice, the use of offensive lockouts is extremely rare 
given the fact that employees are the ones to de-
mand better working conditions and take first the 
initiative to strike out. Most of the times, lockout is 
a defensive tool for the employers to answer back 
to a strike that has been developed or has been 
announced. More specifically, the employer turns 
against the workers of the firm no matter if they 
have been part of the strike or not since he/she ex-
cludes them from carrying out their working duties 
and does not pay them the proportionate amount 
of salary.6 The employer’s aim is to put an end to 
the strike or to emphasize how serious his/her offer 
is in relation to their demands. As a consequence, a 
defensive lockout happens after the strike. Some of 
the actions that the employer may take are the fol-
lowing: the employer can proceed with closing the 
gates and he/she may employ scrub labour dur-
ing the period of the strike until he/she reach to 
an agreement with the employees of the firm. As a 
consequence, the lockout can lead to a suspension 
of the employment relationship: The employer can 
be in the position to refuse to accept the services 
of the workers who do not participate in the strike 
without being obliged to pay them any remunera-
tion. 
According to the establishment (or not) of the 
right to lockout in each national legislation, the 
lockout can be characterised as legal or illegal, 
depending on the different legal conditions fore-
seen. The conduction of a legal lockout- in the 
legal systems where it is institutionally enshrined- 
signifies the non-termination of the employment 
relationship. During a legal lock outs the reciprocal 
obligations of the parties are suspended and the 
employee is exempted from the obligation to pay 
5 Ronel Kleynhans, Lyle Markham, Willem Meyer, 
Suzane van Aswegen, Elizabeth Pilbeam, Fresh 
Perspectives: Human Resource Management, 
Pearson Prentice Hall, 2006, p.282, Available at: 
https://books.google.gr/books?id=8_acBY
y_77oC&pg=PA282&lpg=PA282&dq=offensiv
e+lock+out&source=bl&ots=MqFwkz2bgE&si
g=TakLlGrjM2TwQukR9TXI2SyLpTE&hl=el&sa=
X&ved=0ahUKEwiMgZfBhMvZAhWFLVAKHXg-
CMAQ6AEIRTAE#v=onepage&q=offensive%20
lock%20out&f=false
6 Zerdelis, D. Collective Employment Law, 
Sakoullas, 2017, p.352
them their salary. 
Likewise, the conduction of an illegal/abusive 
lockout does not terminate the employment re-
lationship. Nevertheless, in the case of an illegal 
lockout, the employer, who does not accept the 
provision of his employees’ services, is not exempt 
from the obligation to pay them their salary. He is 
placed in default and owes his employees all their 
remunerations for the days of the lockout.7
The right to lockout under the chapeau of 
the European Union’s legislation:
On a European Union’s legislative level, the right 
of collective action has already been established 
in the Community Charter of the Fundamental 
Social Rights of Workers8 (points 12 to 14) in 1989 
and was used as a base for the following Charter 
of the Fundamental Rights of the European Union. 
Nowadays, the right to ‘lockout’ is enshrined in ar-
ticle 28 of the Charter of Fundamental Rights of 
the European Union.9 The Charter was given legal 
status by the Lisbon Treaty (article 6), which came 
into force on 1 December 2009. In regard to the 
aforementioned Charter, the right to lockout is ar-
ticle 28 is entitled as ‘Right of collective bargaining 
and action’. The article envisage that ‘Workers and 
employers, or their respective organisations, have, in 
accordance with Community law and national laws 
and practices, the right to negotiate and conclude 
collective agreements at the appropriate levels and, 
in cases of conflicts of interest, to take collective ac-
tion to defend their interests including strike action’. 
10 Even if the article does not explicitly mention 
7 Laskaratou, J. The right to strike, Available at: 
http://www.greeklaws.com/pubs/uploads/1351.
pdf
8 European Community, Community Charter 
of the Fundamental Social Rights of Workers, 
1989, Available at: https://www.eesc.europa.eu/
resources/docs/community-charter--en.pdf
9 European Commission - European Commis-
sion. (2018). Right of collective bargaining and 
action. [online] Available at: https://ec.europa.eu/
info/aid-development-cooperation-fundamental-
rights/your-rights-eu/know-your-rights/solidarity/
right-collective-bargaining-and-action_en
10 European Union Agency for Fundamental 
Rights.(2018). Article 28 - Right of collective 
bargaining and action. [online] Available at: http://
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‘lockout’ as a form of ‘collective action’ -as it does 
with the ‘strike action’-, it does not limit the forms 
that ‘collective action’ can take. The right to lockout 
is included to the forms of ‘collective action’ taken 
by the employees in order to defend their interests 
and is enshrined as a right in the general notion of 
the ‘collective action’. 
The European Committee of Social Rights in 
Conclusion I (1969-1970) has recognized that the 
lockout is incorporated in article 6 as a form of col-
lective action even if it is not explicitly named. The 
Committee concluded that lockout constitutes ‘the 
main form of collective action that employers have at 
their disposal in asserting their interests’. 11
Even if the right of employees to strike out is 
incorporated in all the members States of the Eu-
ropean Union legal systems, the right of employers 
to lock is not equivalently protected. Some of the 
European Union’s legal orders encompass statu-
ary prohibition of the right to lockout. Other legal 
orders remain sceptical about the right to lockout 
without explicitly prohibiting it as we will see be-
low.
Nevertheless the majority of the European Un-
ion’s Members States either explicitly recognize 
or permit -in general- the exercise of the right to 
lock out. Even if Greece is obliged to conform to 
European Union’s legislation, it remains one of the 
few European Union Member states that expressly 
prohibit the right to lockout depriving employees 
from an important right of theirs. 
The confrontation-prohibition of the right to 
lock out in the Greek legal order: 
When one looks in the Greek legal order, the 
right to collective action - a form of which is both 
fra.europa.eu/en/charterpedia/article/28-right-
collective-bargaining-and-action [Accessed 1 Mar. 
2018].
11 Social Responsibility in Labour Relations. 
(2008). [ebook] Wolters Kluwer International, 
pp.491-492. Available at: https://books.google.gr/
books?id=SD3ZVdXfm64C&pg=PA488&lpg=PA4
88&dq=equality+of+arms+and+lock+out&sourc
e=bl&ots=tSinMn7oQh&sig=cZYYvG9eQXRIChcB
1PRCcUw-ylI&hl=el&sa=X&ved=0ahUKEwi2gdGj
sJnaAhUJxaYKHRWSCdAQ6AEIOTAC#v=onepage
&q=equality%20of%20arms%20and%20lock%20
out&f=false [Accessed 1 Apr. 2018].
strikes and lock outs- is enshrined in Article 23(1) 
of the Constitution. Article 23 precisely codes that 
“The State shall adopt due measures safeguarding the 
freedom to unionise and the unhindered exercise of 
related rights against any infringement thereon with-
in the limits of the law.’ The Greek legislator in the 
second paragraph of the Article mentioned above 
expressly enshrines the right of the employees 
to strike with some limitations or when there is a 
consideration of fulfilment of some indispensable 
conditions.12 The Greek Constitution does not rule 
out the right to lock out, but it does not expressly 
enshrine it as an employers’ right either. Therefore, 
the matter is left with an open end and on the dis-
cretion of the common legislator to regulate it.
Prior to the entry into force of the Greek Law 
1264/1982 ‘For the democratization of the Labour 
Union Movement and the secure the workers’ free-
dom of association’ it was accepted that defen-
sive lock-outs were legitimate as solely enshrined 
in the Greek Constitution. Law 1264/1982, art.22 
paragraph 2 introduces a general prohibition of 
the right to lock out. This article infringes the provi-
sions of the Community Law as proven above. In 
the same law, in art.1 par.1 the Greek legislator sub-
jects the regulation of the labour union’s rights to 
the restrictions set by the application of the Inter-
national Labour Conventions ratified by Greece. 
International Labour Convention 87/1948 en-
shrines the freedom of association for both em-
ployees and employers. More specifically, art.10 of 
the aforementioned Convention envisages the no-
tion of the term organisation: ‘any organisation of 
workers or of employers for furthering and defending 
the interests of workers or of employers’ which entails 
the right to collective action and accordingly the 
right to lockout- for both employees and employ-
ers. Greece ratified the aforementioned Interna-
tional Convention in 30 Mar 1962. 13 In result, art. 
22 par.2 of the Greek Law 1264/1982 introducing a 
general prohibition of lockouts is inconsistent with 
12 Hellenic Parliament, The constitution 
of Greece, 2008, Available at: http://www.
hellenicparliament.gr/UserFiles/f3c70a23-7696-
49db-9148-f24dce6a27c8/001-156%20aggliko.pdf
13 Ilo.org. (2018). Ratifications of ILO conventions: 
Ratifications by Convention. [online] Available at: 
http://www.ilo.org/dyn/normlex/en/f?p=NORML
EXPUB:11300:0::NO:11300:P11300_INSTRUMENT_
ID:312232:NO [Accessed 1 Apr. 2018].
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art.1 par.1 of the same Greek Law, which subjects 
the regulation of the labour union’s rights to the re-
strictions of the International Labour Conventions- 
including the restrictions of International Labour 
Convention 87/1948- ratified by Greece. 
The regulation of the right to lockout in 
other European legal orders: 
A brief glance in the labour legislation of the 
majority of the European Union’s Members States, 
which enshrine the right to lockout, is sufficient to 
demonstrate the obsolete Greek system of regu-
lating lock-outs as a form of employees’ collective 
action. 
Germany traditionally recognises the right 
to lockout in the context of the ‘equality of arms’ 
(Waffengleicheit) causing like a strike does, a sus-
pension effect, which is perceived as an element 
of collective autonomy. However, lockout can only 
be lawful if it has a defensive character: in its’ of-
fensive form is considered to be illegal.14 Moreover, 
for the lockout to be considered as lawful it must 
not breach the principle of proportionality and the 
principle of the ultimate instrument.15
 The United Kingdom denies the right to lock-
out in its’ offensive form, as it is seen as a breach of 
the employer’s contractual obligations. Neverthe-
less, it recognizes the right to lockout in its defen-
sive form and as a reaction to an ongoing strike. In 
the aforementioned cases, the right to lock out has 
not been fully excluded by the national legislative 
systems. The latter set conditions that have to be 
fulfilled in order for the lock out to be recognized 
as legal. In result, they have managed to protect 
the employers’ right to collective action preventing 
its’ abusive exercise. 
On the contrary- following the example of 
Greece- there are few countries that have main-
tained the explicit legislative prohibition of the 
right to lockout. Τhe most extreme example of a Eu-
ropean Union country, which prohibits immensely 
the right to lock out is Portugal, as the Portuguese 
Constitution explicitly prohibits employers’ lock-
14 W. Weiss-M. Schmidt, Germany, Kluwer, 2010, 
p. 212
15 Ch. Briggs, Lockout Law in a Comparative 
Perspective: Corporatism, Pluralism and Neo-
Liberalism., Int. Journal Competition Law Ind. Rel. 
2005, p.490
outs (Article 57).16Bulgarian legislation also forbids 
the right to lockout both in its’offensive and defen-
sive form. 17It is explicitly stipulated that non-strike 
workers are entitled to receive their regular salary 
during the strike meaning that the employer can-
not apply to them any lockout methods/ deprive 
them from their remuneration. 
Certain European Union countries are following 
the middle way and refrain from regulating legis-
latively the right to lock out. Following the Dutch 
legislature’s logic not to regulate the exercise of the 
right to strike and has not proceeded in regulating 
the right to lockout as well. Correspondingly, the 
right to strike is not explicitly recognized in Polish 
law as well. Such employability remains unclear. 
Article 656 of the Greek Civil Code and a 
possible ‘disguised’ form of a defensive 
lockout: 
Article 656 of the Greek Civil Code refers to the 
obligation of the employer- who is in default to ac-
cept his/her employees’ services- to pay the sala-
ries if the incapability to accept the services pro-
vided was caused by a reason that belonged in the 
employers’ sphere. In parallel, the employee can 
also demand to get paid the amount that propor-
tionate to the services provided for the work of his/
her employer. The main question that arises from 
this legislation and mainly concerns us is whether 
a strike belongs to the employee’s or the employ-
er’s sphere. The theory of spheres derives from the 
German jurisprudence and theory and includes 
the facts that belong to the employer’s sphere of 
management of the operation and the distribution 
of the wage risk. In order to determine in whose 
sphere belongs each fact, we examine the criterion 
16 Constitution of the Portuguese Republic, 
2005, Available at: http://europam.eu/data/
m e c h a n i s m s / F O I / F O I % 2 0 L aw s / Po r t u g a l /
Po r t u g a l _ C o n s t i t u t i o n % 2 0 o f % 2 0 t h e % 2 0
Por tuguese%20Republic_1976%20last%20
amended%202005.pdf
17 Lawpapadimitriou.gr. (2018). ΟΙ ΠΡΟΥΠΟΘΕ-
ΣΕΙΣ ΚΗΡΥΞΗΣ ΑΠΕΡΓΙΑΣ ΚΑΙ ΑΝΤΑΠΕΡΓΙΑΣ ΣΤΗΝ ΕΥ-
ΡΩΠΑΙΚΗ ΕΝΩΣΗ ΣΤΟΝ ΙΔΙΩΤΙΚΟ ΚΑΙ ΔΗΜΟΣΙΟ ΤΟ-
ΜΕΑ, Availableat: http://www.lawpapadimitriou.gr/
index.php?option=com_content&view=article&id
=60%3A2015-09-18-11-04-32&catid=35%3Anea-
a-dimosieyseis&Itemid=55&lang=gr
Expressis Verbis Law Journal. 11:11 47
Ερ
γα
τι
κό
 Δ
ίκ
αι
ο
of its’ spatial origin and the criterion of its’ charge-
able event. In interpreting whether a strike belongs 
to the employer’s sphere or the employee’s sphere, 
these two criterions collide. The spatial origin of 
the strike belongs to the employer’s sphere as the 
strike is happening within his/her operation, while 
the chargeable event of a strike falls within the em-
ployee’s sphere, as he/she is the one to decide it. 18
The prevailing opinion recognises that in case of 
a strike if it is objectively impossible for the employ-
er to occupy the non-strikers, then the employer is 
exempted from the obligation to pay their salary. 
That is mainly the problem in the case of a compu-
ter or Information/ Technology department of an 
enterprise where the strike of only some employ-
ees may paralyse the whole enterprise and may 
obstruct the provision of the services of the non-
strikers. Even if the Greek legal literature is recogniz-
ing that the strike falls within the sphere of the em-
ployers’ responsibility as a part of the business risk, 
and can rarely be described as superior violence,19 
the case law seems to be orientated to the oppo-
site view as stated in the decision 1303/2004 of the 
Supreme Court.20 The aforementioned case law is 
considered to be a rather important one as it de-
termined the interpretation of art.656. It clearly laid 
down within the employee’s risk sphere, the em-
ployer’s impossibility to accept the services of the 
non- strikers due to a strike, relieving the employer 
from the obligation to pay the salaries to the non-
strikers. 
This relieve of the employer from the obliga-
tion to pay the salaries to the non-strikers has been 
characterized as a ‘disguised’ form of a lockout as it 
is following the strike of employees and exempts 
the employer from paying any remuneration to the 
non-strikers. 
Conclusion
18 ΕΡΓΑΣΙΑΚΟΣ ΑΓΩΝΑΣ ΚΑΙ ΚΙΝΔΥΝΟΣ ΛΕΙ-
ΤΟΥΡΓΙΑΣ ΤΗΣ ΕΚΜΕΤΑΛΛΕΥΣΗΣ. (2017). [ebook] 
Athens. Available at: https://pergamos.lib.uoa.gr/
uoa/dl/frontend/file/lib/default/data/2708527/
zipFile [Accessed 1 Apr. 2018].p. 48-53 
19 Koukiadis, E., Labour Law, Individual 
Employment Relationships, Sakoullas, 2012, p.652-
653
20 Greek Supreme Court, 1303/2004, Β2 Political 
Department
In conclusion, taking into account the current 
developments in the field of employment relations, 
the European Union’s and international legislation 
and the obligations arising from it, as well as the In-
ternational Monetary Fund’s ongoing incitements 
for the modernization of its labour law 21, Greece 
is called upon to readjust its’ labour law. Persisting 
in obsolete perceptions of the employers’position 
and power and fearing a possible abuse of the em-
ployers’ rights is leading to the opposite effect by 
aggrieving one- the employer’s- of the two social 
parties. Lockout should be enshrined as a form of 
employer’s right to collective action. Neverthe-
less, in order to avoid its’ abusive exercise, it must 
be recognized only to its’ defensive form and after 
taking into consideration the special conditions 
formed in the labour market because of the ongo-
ing economic crisis in Greece. 
21 Koukakis, Th. (2018). To permit the ‘defensive 
lockout’ asks the IMF [online] CNN.gr. Available 
at: http://www.cnn.gr/oikonomia/story/74840/
na-epitrapei-i-amyntiki-antapergia-zita-to-dnt 
[Accessed 1 Apr. 2018].
